Americans to wonder how the German prosecutor manages to do his job, despite this restricted discretion, in a way that seems to be accepted by the public. There is no quick and simple answer; various social, political, and legal factors have to be taken into consideration. If an inquiry were initially directed to the question of how prosecuting attorneys make practical use of their discretionary powers, we could gain only limited insights into the working of the German system. It is more helpful to begin by explaining the origin of the idea of compulsory prosecution in the German system and why it is today considered the fundamental principle governing the prosecutor's activities. This article will also briefly show, by examining the German Penal Code, that problems solved by the wide discretion of the American prosecutor do not exist, or are solved by other means, in Germany. Only then can the discussion meaningfully turn to its main focus, an investigation of the extent of the prosecutor's discretion, its limits, and its pattern, both in theory and in practice.
I. THE DEVELOPMENT OF THE CONCEPT OF COMPULSORY PROSECUTION
The office of the prosecutor was created in the German states in the middle of the nineteenth century by splitting the investigative and judicial functions of the inquisitorial judge. The investigative function was entrusted to a separate official, the prosecutor. 3 Some states, particularly in the south, decided that the prosecutor should be legally bound to prosecute a charge whenever there was sufficient evidence to obtain a conviction; other states, including Prussia, gave broad discretionary powers to the prosecutor. 4 The Code of Criminal Procedure of the German Reich was enacted in 1877 and, with numerous revisions, is still in effect in Germany. The Code adopted the idea of compulsory prosecution; equal enforcement of the criminal law and protection against prosecutorial arbitrariness were deemed predominant values.
Although the power to prosecute crimes in Germany was separated from the inquisitorial judge, it continued to be entrusted to the judicial branch, under the authority of the minister of justice. 5 The prosecutor, therefore, does not act as an administrator trying to attain practical goals; instead, his function is limited to the judicial task of applying the provisions of the Penal Code to the facts of each case.
Compulsory prosecution, except where otherwise provided by law, is regarded as a German constitutional requirement based on the equal rights clause. 6 In addition, the German constitutional concept of the rule of law does not permit broad discretionary power. It is feared that vast discretion would result in local differences in the administration of criminal law and subject the prosecutor to the suspicion that he might be influenced by political motives and considerations of expediency. 7 Citizens are protected against unjust convictions and oppressive punishment by the Penal Code rather than by individual prosecuting attorneys. This situation is a result of the nineteenth century constitutional movement on the European Continent, which was aimed at limiting the absolute power of the monarch and his administration, and which opposed all deprivations of life, liberty, and property that were not legislatively approved. While the courts in the United States were designed to protect citizens' rights against improper infringement by the government, the Europeans delegated this task to the legislature. Today in the United States court-created procedural and evidentiary safeguards provide protection against improper governmental action; in Europe such protection is considered to be the province of the written statute. Thus there is general agreement in Germany that the Penal Code must be amended, rather than the policies of the prosecutor altered, if the administration of the criminal law produces undesired results."
This concept presupposes a penal code designed to state general principles of responsibility and to include comprehensive, carefully framed, and abstract definitions of offenses and sanctions that are accepted by the general public. The extent to which the German Penal Code meets these requirements can be investigated by examining some examples.
II.
PROSECUTORIAL DIsCREnON AND THE PENAL CODE

A. Extensive Judicial Interpretation of Criminal Law
The German Penal Code defines most offenses in more general and abstract terms than typical American criminal codes. As a result German judges often engage in a great deal of statutory construction, for example when the definition of an offense appears to be so wide as to include conduct not regarded as criminal. Strict construction of penal statutes was never accepted in German law, because it was incompatible with the Code's abstract definitions of crimes.
One example of extensive construction is the interpretation of the provision on breach of trust. 9 The literal wording of the Code makes it a crime to neglect the duty to manage properly another person's property interests so as to cause damage to them. This provision is too broad, since it covers a simple breach of contract and other activities that obviously should not be called criminal. The courts have therefore defined the meaning of "managing property interests" to include only activities of some importance and independence, where the person concerned is given significant liberty of action and responsibility. 0 The prohibition against leaving the scene of a traffic accident" has similarly been judicially restricted. This section forbids people who have been involved in a traffic accident from fleeing to try to avoid identification. The German High Federal Court of Appeals has held that the provision does not apply to a driver of a car who has caused damage only to himself; the court said the purpose of the law is to help injured parties in collecting evidence for a claim of damages, not to aid criminal investigations. 12 Further, commentators agree that a driver who causes trivial damages to a parked, unoccupied car is not required to remain at the scene of the accident if he leaves his name and address. 3 Another instance of judicial narrowing of the Penal Code involves 
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1 4 Although there is no basis for such an exception in the statutory language, defamatory remarks made to a third person are not punished if made among family members or close friends. 15 Similarly, the provision on abandonment is too broad; it includes anyone who abandons a person charged to his care who is helpless because of youth, infirmity, or illness. 16 Parents who leave their small children alone in the house for an evening would be guilty of an offense for which they could be sentenced to imprisonment for not less than three months. It is generally agreed that this section is violated only if the abandonment endangers the victim's life or limb..
7
These examples show that German law relies on careful and elaborate judicial interpretation of the substantive law to solve problems that the United States often leaves to the discretion of the prosecutor. Judicial interpretation of substantive law is successful, however, only if the definitions meet certain minimum requirements. For example, in the 1950s the German Penal Code defined some of the political offenses by extremely vague terms. The Federal Attorney General in charge of prosecuting the more serious political offenses argued that the substantive law of political crimes could not be reconciled with the rule of compulsory prosecution. He stated that the sweeping definitions of the Penal Code necessitated broad discretionary power for the prosecuting attorney. ' The doctrine of extensive judicial construction is also used to broaden the definition of an offense if the interests of justice so require. For instance, in the provision on dangerous assault, "by means of a weapon" is interpreted to include the throwing of hydrochloric acid into the victim's face 9 and the setting of a dog. 20 In the definition of robbery, "by force" includes nonviolent narcotization of the victim.
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The abstract definitions in the Code obviously create the potential for a good deal of prosecutorial discretion. Prosecutors are, however, usually hesitant to take advantage of this discretionary power by deciding doubtful cases themselves. In close cases they prefer to prosecute and leave to the judiciary the function of deciding open questions and clarifying the definitions of offenses. 22 The German High Federal Court of Appeals has stated this principle more forcefully; it held that prosecutors must strictly follow the court's decisions in interpreting the Code. 23 This statement was surprising because, in civil law countries, court decisions are regarded not as sources but as interpretations of the law. Accordingly, the holding of the High Federal Court of Appeals was widely repudiated. 24 It was said that the idea of compulsory prosecution cannot be taken to exclude the prosecutors' right to interpret the law, since they function as an independent agency of the judiciary. The extent to which they actually exercise this right is another question.
B. Lenient Sentencing Policy
Another factor favoring limited prosecutorial discretion is that sentences in Germany are considerably less severe than in the United States. Professor Zeisel, familiar with the criminal law systems in both countries, has suggested that a one-month prison sentence may be imposed in European countries for crimes that would result in imprisonment for one year in America. 25 Mandatory minimum sentences provided in the German Penal Code are generally more lenient than in American codes. This fact is particularly true where a criminal defendant has previously been convicted of a crime. While a number of American states require lengthy imprisonment for recidivist, 26 German law sets the minimum at only six months for third convictions when the defendant has been in jail before and "failed to heed the warning of the prior sentences. ' 2 7 Only habitual criminals who have previously been convicted of serious crimes and twice have been imprisoned for a year, may be placed in protective custody for an unlimited time if necessary for the safety of the community. 28 The differences in sentencing are even more clearly demonstrated by the average sentencing practices in each country. In America, "[m]ore than one-half of the adult felony offenders sentenced to state 22 1974] prisons in 1960 were committed for maximum terms of 5 years or more; almost one-third were sentenced to terms of at least 10 years.
'2 9 In Germany in 1970, over 60 percent of the prison sentences were for less than six months, and most of those sentences were suspended.
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German judges generally impose sentences that are close to the mandatory minimum.
8 1 The Penal Code also allows sentences below the minimum punishment for some serious offenses if mitigating circumstances are found.
3 2 Judges often reduce sentences not because such circumstances exist, but merely because a less severe sentence seems appropriate. Reduction of charges and plea bargaining in the United States, which would be impossible without wide prosecutorial discretion, are to a great extent intended to avoid excessively harsh sanctions. The problems created by the severe sentences in America do not exist in Germany, thus removing one reason to grant broad discretion to the prosecutor.
III. INSTANCES OF PROSEcuToRAL DISCRETION
Compulsory prosecution is the general rule controlling the German prosecutor's activities whenever felonies and serious misdemeanors are involved. 84 Felonies such as murder, robbery, rape, perjury, and arson are prosecuted if there is sufficient evidence to prove the defendant's guilt. Compulsory prosecution in these cases is considered necessary because of the serious character of the offenses. German lawyers agree that the interests of justice, as well as deterrence, require equal prosecution of serious crimes.
The rule of compulsory prosecution ,sometimes leads to extreme consequences. In one case, a young man took two apples from a display outside a store; the storekeeper asked him to return the apples, and the young man resisted with force. The use of force to defend stolen goods is a felony under the German law. Thus the prosecutor had to file a
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The Scope of Prosecutorial Discretion charge, and the young man was convicted. 5 In another case, a police officer had collected fifteen German marks 36 for traffic fines on a Friday night. He spent the money during the weekend, but he intended to turn over fifteen marks when he reported to duty the following Tuesday; there was no doubt that he had sufficient means to do so. Nevertheless, the police officer was charged with and convicted of aggravated embezzlement in office. This offense is a felony, so the prosecutor was compelled to prosecute.
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Despite the strong emphasis placed on compulsory prosecution, the German prosecutor has always exercised certain types of discretion. The next part of this article will discuss the situations in which prosecutorial discretion exists.
A. The Power to Pass on the Sufficiency of the Evidence
The prosecutor will only bring a charge when he determines that sufficient evidence exists to obtain a conviction. Even when the rule of compulsory prosecution applies, he can close the case if he concludes that the evidence will probably not support a conviction. 38 In practice, most investigations are terminated in this way.
3 9 In doubtful cases, however, prosecutors generally hesitate to use this discretionary power.
They realize that they are familiar with the case merely from the files, and a judge at the end of a trial will be in a better position to decide man, who had a son in his early twenties from a former marriage, married a young girl. Son and stepmother had sexual relations, and the father reported them to the police. Intercourse between in-laws is a crime according to German law; 40 the defendants had unquestionably committed the act and ordinarily a charge would have been brought. The prosecuting attorney, who was known among his colleagues for his readiness to terminate investigations, questioned the two young people separately and asked whether they had known that their act was illegal. Both answered in the negative, and the prosecutor dropped the investigation for insufficiency of evidence. Under German law, they could have been convicted only upon proof that their ignorance of the law was avoidable. 41 The prosecutor did not, however, attempt to procure evidence that the young people could have known the illegality of their conduct. The prosecuting attorney who considers discontinuing an investigation frequently must decide whether further investigations will reveal additional evidence. This question is particularly important in cases of white collar crimes involving complex business transactions, or where a minor crime has been only routinely investigated. Compulsory prosecution demands thorough investigation of every case, but the chances of finding new evidence must be carefully evaluated; it is obviously permissible for the prosecutor to avoid futile inquiries.
A prosecuting attorney who knows that he has sufficient evidence for a charge, but fails to prosecute, can be charged with favoritism. 42 This law is intended to guarantee the operation of the rule of compulsory prosecution; prosecutions for favoritism are, however, quite rare.
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With regard to police officers, also covered by the provision on favoritism, the German High Federal Court of Appeals has held that the duty to prosecute should not exceed the working capacity of the officer concerned.4 The prosecutor's decision not to investigate, or not to investigate further because of insufficient evidence or because there was no violation of law, is not necessarily the end of a case. The victim, if he has reported the crime, can file a formal complaint within a one-month [41:468 period. 45 The attorney general, the chief prosecutor in the state, 4 reviews the prosecutor's decision by examining the file for that particular case; he is empowered to direct the prosecutor to reopen the investigation and file charges, but this action is rarely taken. Because of the availability of these procedures, the prosecutor seems to be somewhat more reluctant to discontinue an investigation when there is a victim who can bring such a complaint.
A victim whose formal complaint is rejected can file a motion with the highest state court of appeals asking that the prosecuting attorney be directed to file a charge. 47 This judicial review is intended to be a safeguard against prosecutorial abuse of power and is regarded as an important means for the citizen to enforce the rule of compulsory prosecution. The opportunity for judicial review is rarely seized, partly because the victim must pay his legal fees and the court costs if his motion is denied.
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In addition to the formal complaint, the victim can also attack the prosecutor's decision to stop investigating a case by filing a departmental complaint. 49 The departmental complaint is directed to the prosecutor's superior and accuses the prosecutor who dosed the case of malfeasance. The prosecutor must explain his reasons for terminating the investigation, and the superior's decision is based on the file maintained by the prosecutor. If the superior concludes that the prosecutor's decision was incorrect, the investigation is reopened. Departmental complaints are often filed, but they have been successful only in a few cases in which new evidence was introduced by the victim.
In practice, control over the prosecutor's decisions is exercised through close supervision and cooperation in the local prosecution office. The head of the local office and the supervisors of its various sections control the work of their subordinates by personal contacts and review of the files. Regular conferences are held to discuss individual cases and to work out general patterns for structuring prosecutorial discretion. To close any case, the prosecutor must obtain the approval of his superior. Above the local level, cooperation among prosecutors is less extensive; personal contacts are infrequent and meetings to discuss law enforcement problems rarely occur. 45 For details of this procedure, see Jescheck, supra note 2, at 512 and Langbein, supra note 3, at 463-65. 46 The Federal Attorney General is responsible for prosecuting few cases involving political matters. See Jescheck, supra note 2, at 512. 47 Code of Criminal Procedure § § 172-75. 48 Id. § 177.
49 For details of this procedure, see Jescheck, supra note 2, at 512 and Langbein, supra note 3, at 465-66.
A prosecutor who has decided that the evidence in a case is sufficient to obtain a conviction cannot always prosecute. Some criminal offenses can be prosecuted only after the victim has filed a motion for prosecution." These offenses involve primarily violations of personal interests, such as breach of domestic peace, defamation, seduction of a girl younger than sixteen, abduction of minors or females, causing bodily harm, domestic theft and fraud, unauthorized use of a vehicle, and damage to property.". The victim in these cases is given an option to file a motion and have the offender prosecuted or not file and thereby protect his personal affairs from the intrusion of a police investigation and the publicity of a trial.
B. Offenses Subject to Private Charge by the Victim
Another instance of prosecutorial discretion is found in connection with the victim's right to prefer a private charge. 52 The German Code of Criminal Procedure provides for private prosecution in cases of breaching domestic peace, insult, causing bodily harm, threatening with a serious crime, violating the secrecy of the mails, causing damage to property, and violating copyright laws and laws against unfair competition. 53 The common characteristic of these offenses is not their triviality, but the predominantly personal character of the interests involved. Thus the victim is permitted to assume the role of a prosecutor and bring the offender to trial; the procedural rules in private prosecutions are essentially the same as in public prosecutions.
5
As late as the 1950s private charges for cases involving insults were not unusual, but today they have become an exception.
5 Victims of an offense obviously prefer to report it to the police or to the prosecuting attorney in order to have their case investigated by public authorities. The prosecutor is authorized to file a public charge in cases subject [41:468 to private prosecution only if it is in the "public interest." 5 6 The meaning of the public interest requirement is explained in the Uniform Rules of Criminal Procedure." Rule 76 states that generally the public interest is involved if the particular violation affected people in addition to the victim and if the prosecution is of public concern because of the severe, brutal, or dangerous character of the offense, the motives of the offender, or his position in public life.
Despite its vague language, Rule 76 has to some extent controlled prosecutorial discretion. For example, insignificant quarrels and fights among neighbors or insults exchanged by automobile drivers are ordinarily left to private prosecution. But when a former German chancellor was publicly slapped in the face by a woman who disapproved of his activities during the Nazi period, a public charge was brought. Public prosecution was also initiated when a lawyer called a witness a shameless liar in open court and when a police officer insulted an automobile driver who, after being stopped for speeding, interferred with the checking of other vehicles. 8 Prosecutors generally do not take action in cases of minor bodily injuries caused within the family, but the public interest is deemed to require prosecution if a father terrorizes his family or a child is physically abused. Simple assaults during barroom brawls are not viewed as important enough to require a public charge; the decision would be different, however, if an organized gang molested diners in restaurants.
The offenses that can be prosecuted by private persons are also included in the group of crimes for which a public charge may be brought only upon the victim's motion. As a result, a prosecuting attorpey who believes that the public interest requires a public prosecution cannot do anything if the motion is not filed. 9 The rule of compulsory prosecution is supplanted by the principle that the ultimate decision to prosecute in these cases should be made by the victim. If the prosecutor 56 Code of Criminal Procedure § 376. Where proceedings by the victim have been initiated, the prosecutor can assume control of the case, placing the victim in the position of an intervenor. See id. § 377; FOREIGN OrrIcE, supra note 2, at 154. 57 These rules were administratively promulgated by the states to give guidelines for deciding technical procedural questions and to structure the exercise of prosecutorial discretion. They are not, however, legally binding. decides, however, that the public interest does not require public charges, the injured party has no right to appeal his decision. In some cases the victim has tried to persuade the prosecutor to assume control of the case, because public prosecution involves less effort and risk for a private citizen. 6 0 If the prosecutor is unwilling, the victim might file a departmental complaint, but such complaints are rarely successful. 0 1
C. The Special Public Interest Requirement in
Cases Involving Bodily Harm In cases involving intentional infliction of bodily harm or negligently causing bodily harm, 62 public charges may be brought only upon motion by the victim, unless official intervention is deemed necessary by reason of "special public interest." ' 3 The requirement of "special" public interest is a stricter standard than the public interest standard applicable to offenses that are subject to private prosecution. 4 Again, the Uniform Rules of Criminal Procedure provide guidance for the prosecutor's discretionary determination.
5 A special interest in public prosecution exists if the offender was previously convicted of a similar crime, if he acted recklessly, or, in the case of a traffic accident, if the driver was under the influence of alcohol or caused serious harm. The prosecutor should also consider whether the victim is interested in prosecution and whether the offender or a relative was injured in the accident.
Prosecuting attorneys maintain that they consistently try to comply with the Rules. In fact, they generally find special public interest, and exceptions are made only in trivial cases. For example, public charges have been brought when industrial safety laws were neglected, when a meat ptocessing firm sold tainted products, and when the victim in a traffic accident was hospitalized or unfit to work. Cases involving only minor bruises or sprains were not deemed important enough to bring a public charge. 0 60 See Jescheck, supra note 2, at 513. 01 See text at note 46 supra. A formal complaint cannot be filed in cases subject to private prosecution.
02 Under German criminal law, ordinary negligence is a sufficient basis for criminal responsibility.
63 Penal Code § 232. See also Jescheck, supra note 2, at 513-14. The special interest clause was added to the Penal Code in 1940, primarily because increasing road traffic had led to the conclusion that prosecution of traffic accidents involving bodily injuries should not depend on a discretionary determination by the victims. [41:468
The Scope of Prosecutorial Discretion
The offender who is charged with causing bodily harm cannot appeal the prosecutor's decision that there is a special public interest requiring an investigation. Further, the prosecutor's exercise of this discretionary power is not reviewable by the courts. 67 In these cases, the departmental complaint procedure is the only available remedy.
D. Petty Infractions and Prosecutorial Discretion
German law distinguishes criminal offenses from petty infractions not involving the high degree of moral guilt considered necessary to justify a penal sancdon. 68 Petty infractions are comparable to violations considered mala prohibita in American law, such as violations of traffic laws, trade and business regulations, and laws protecting the health and safety of citizens. Unlike mala prohibita offenses, however, petty infractions require intent or negligence for conviction. 69 The sanctions provided for petty infractions are regulatory fines instead of the harsher penalties of the Penal Code.
7 0 The prosecution of petty infractions and imposition of sanctions are the province of administrative authorities; the judiciary is not involved. Investigation and prosecution of the offenses are governed by considerations of expediency rather than the rule of compulsory prosecution, and broad discretion is given the authorities. 71 For example, in cases involving traffic violations-by far the most frequent petty infraction-the police decide whether to institute proceedings and whether pending proceedings should be terminated. The only limit on discretion is the prohibition against arbitrariness and abuse of power. 7 2
The prosecuting attorney becomes involved in such cases only if a defendant files a complaint against an administrative order imposing a regulatory fine. The complaint must be filed with the authority that issued the order, but is forwarded to a prosecutor who takes it into court for a judicial decision. 3 While the case is not yet before the court, the prosecutor, like the administrative agency, is authorized not to prosecute. Before closing a case, however, he should check with the original authority to be sure that his decision is consistent with the policies followed by the administrative agency. 7 4 Contacting the authority is not required either if the decision depends solely on a question of law that the prosecutor can decide without an administrative expert or if the prosecuting attorney is sufficiently familiar with the questions of fact involved. 7 5 In fact, prosecutors rarely discontinue prosecutions of petty infractions. Most of the filtering of cases is done at an earlier stage by the administrative authorities. Prosecutors generally agree that after a complaint is filed, a judge should make the final decision.
7 6 Prosecutors are ready to consider termination of the proceedings only when the order issued by the administrative agency obviously resulted from an error of law or when new evidence is introduced by the complainant.
E. Petty Misdemeanors and Prosecutorial Discretion
The German Penal Code places criminal offenses into three categories: felonies (punishable by imprisonment for at least one year); misdemeanors (punishable by imprisonment or a fine); and petty misdemeanors (punishable by imprisonment up to six weeks or a fine not exceeding five hundred marks).
7 T The category of petty misdemeanors is steadily shrinking, as many of them are reclassified into petty infractions. 7 8 This reclassification has been prompted by the belief that the administrative procedure used for petty infractions 79 best satisfies modem needs for speedy and flexible enforcement of the type of laws formerly in the petty misdemeanor category. The new General Part of the German Penal Code, to become effective on January 1, 1975, abolishes the petty misdemeanor category.
Prior to 1924, the Code of Criminal Procedure required the prosecuting authorities to investigate even the most trivial offenses, but in fact almost everyone admitted that the police took action only in important cases. 8 0 The economic depression of the early 1920s in Germany created 74 Uniform Rules of Criminal Procedure 328, 338. 75 Id. For instance, prosecutors in the traffic section of the prosecution office usually do not need the advice of a police officer to decide a traffic case. 76 The judge, instead of deciding the issue of guilt, can dose the case with the prosecutor's consent. Petty Infractions Code § 47(2).
77 Penal Code § 1. 78 In 1969, for example, traffic violations were removed from the petty misdemeanor class and are now treated as petty infractions. The most common remaining petty misdemeanors are petty pilfering, causing noise or gross mischief, and acts of public obscenity.
79 See text and notes at notes 68-72 supra. In practice, most petty misdemeanors are never considered by the prosecutor, because the police do not begin investigations. The prosecutor deals only with cases that the police consider important enough to be prosecuted. These cases have been carefully screened by the police, 4 so there is usually no reason for the prosecutor to fail to prosecute.
One situation in which public charges are typically brought for a petty misdemeanor is the theft of small quantities of food from supermarkets. 8 5 The prevalence of this type of offense has led the police and prosecutors to consider punishment a necessary means of deterrence. Exceptions have been made in a few circumstances, however, such as an indigent person taking a loaf of bread or an elderly woman who presented a doctor's report stating that she had emotional problems. Prosecutions are also sometimes brought for causing noise .or gross mischief. For example, a group of juveniles were prosecuted for holding meetings in a public place with the engines of their motorbikes running, and some students were prosecuted for tampering with street signs and tipping over garbage cans. 6 The prosecutor does not encounter many situations where the discretionary power granted to enable him to deal with petty misde- 
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meanors is appropriate. In practice, the job of exercising discretion in these cases is performed by the police.
F. Prosecutorial Discretion in Misdemeanor Cases
Prosecution of misdemeanor cases may be terminated by the prosecutor with the court's consent, if the guilt of the offender is minor and prosecution is not required by the public interest 5s The German catetory of misdemeanors is broad and includes many crimes that would be considered felonies under American law, such as larceny, embezzlement, fraud, extortion, receiving stolen goods, forgery, negligent homicide, abortion, inflicting bodily harm with a weapon, false imprisonment, dangerous driving, bigamy, and incest. This wide range of offenses in which the prosecutor can exercise discretion, subject to court approval, might give the impression that his discretion is not very limited. It must be remembered, however, that prosecutors regard compulsory prosecution and restraint of discretion as overriding principles. They generally agree that they should be reluctant to exercise their discretionary power, and they abort proceedings only in really trivial cases. 88 Unlike the prosecutor, police authorities in misdemeanor cases are given no discretion by the Code of Criminal Procedure. 8 9 Police officers must investigate all reports of misdemeanors. To what extent they comply with this requirement is a difficult question. A recent study revealed astonishing instances involving the exercise of discretion by the police in misdemeanor casesY 0 Indeed, a leading authority on criminal procedure has argued that the police should not be required to investigate insignificant matters. 91 Prosecutors must often decide whether guilt is minor and public interest non-existent before they have fully investigated a case. Some commentators contend that any decision to close a case should be made only after gathering all of the available evidence9 2 In fact, prosecutors tend to close a case if there is a strong probability that further investigations A further complication is the difficulty in determining whether a particular offender's guilt may be called minor, and public interest may be deemed nonexistent. The Uniform Rules of Criminal Procedure do not provide much guidance for these decisions in misdemeanor cases. To determine whether the offender's guilt may be deemed minor, the Rules advise the prosecutor to compare the case with similar cases involving the "average" amount of guilt. 95 The Rules also suggest that, before dropping a misdemeanor case, prosecutors consult with the administrative authorities that either reported the offense or are otherwise interested.
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The prosecutors usually do not make a great effort towards precisely following vague terms like public interest and minor guilt. Instead they try to develop patterns of interpretation and to ensure that similar types of offenses are treated in the same manner. Some examples will show how this process operates; at the same time, they will demonstrate the workings of the principle of restrained discretion in German criminal procedure.
Driving a motor vehicle without a license, a misdemeanor in Germany, 97 is ordinarily deemed too dangerous to the public to justify a failure to prosecute. But when, for example, a farmer's teenage son operated a tractor without a license on public roads to reach a nearby field, prosecutors were inclined not to prosecute and the courts almost always consented. They understood that farmers with small farms may be unable to pay farmhands and must allow their sons to drive; therefore, the guilt in these cases was deemed minor and there is no significant public interest. The prosecutor's decision might be different, however, if tractor driving by young children became sufficiently widespread.
A case prosecutors often face is that of a father who is unwilling to 
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The University of Chicago Law Review pay for the support of his family or an illegitimate child. 9 The public interest requires prosecution of such a breach of duty, at least to protect the community from financial burdens. If the investigation reveals, however, that the defendant has begun to pay and intends to continue payments in the future, the prosecutor, with consent of the court, often closes the case. The family's or child's interest in regular support is given preference over the public interest in punishment.
In some cases a prosecutor has declined to prosecute negligent homicide. 9 9 A fatal traffic accident, for instance, might be primarily caused by the victim, and the defendant's guilt might be minimal. A charge of negligent homicide was brought, however, in the following case. A public playground that was opened near railroad tracks was enclosed by bushes instead of a fence. A mother neglected to pay attention to her young child in the playground; the child crawled through the bushes, went on the railroad tracks, and was killed by a train. Action was taken against the city official in charge of planning playgrounds. The prosecutor decided to prosecute, because he deemed the public interest important enough that a judge should decide the question of guilt. German prosecutors agree that abortion is a misdemeanor that should always be prosecuted. Until 1969 abortion, except when performed by the pregnant woman, was a felony and thus had to be prosecuted without exception. The present prosecutorial attitude is perhaps influenced by the previous classification. In deciding whether to prosecute an abortion offense, prosecutors refuse to consider the vigorous movement for liberalized abortion laws, statements by members of parliament advocating liberalization of the law, or that women with sufficient money travel to England, the Netherlands, or Switzerland to have abortions. Prosecutors state that the rule of compulsory prosecution demands enforcement of the abortion laws until they are repealed.
Despite this general rule, there have been two important instances of prosecutorial inactivity. In the troubled times soon after World War II numerous girls were raped, and some doctors terminated resulting pregnancies in spite of the fact that abortions are permitted only to save the mother's life or health. Investigations were launched against some of these doctors, but in this special post-war situation, the top prosecutorial authorities agreed that no charges should be brought if 98 Penal Code § 170(2). See also K. Homann, supra note 58, at 95. 99 J. KROMPELMANN, supra note 81, at 210. 100 At trial the official was found guilty of negligent homicide and ordered to pay a fine; but the conviction is on appeal. For additional cases involving negligent homicide, see text following note 148 infra.
[41:468 the abortion was performed by a licensed physician to terminate a pregnancy resulting from rape.' 101 The other example occurred a few years ago, during the public debate on reforming the abortion laws. About 370 women, some of them well known in German society, publicly announced in a leading magazine that they had in the past had an abortion. Prosecutors were arguably obliged to act; they maintained, however, that the announcements did not constitute sufficient evidence to begin prosecution. The police apparently did not investigate further. Thus far, none of the women seems to have been prosecuted.
Shoplifting is usually treated in the same manner as petty pilfering. Deterrence and equal enforcement of the law are seen as requiring prosecution of all reported offenses. National chains of department stores usually report every offender; local stores, however, frequently favor private settlements. 1 0 3 As a result, the rule of compulsory prosecution arguably leads to some inequity in enforcement of the law. Nevertheless, the rule is strictly followed. Strict enforcement of the pure food and water laws, in particular more recently, has been considered necessary. But when an elderly woman cleaned her stove and illegally discharged a small amount of oil into the public sewage system, no charges were brought. The main reason for the failure to prosecute was that, in the same city, a chemical plant was discharging toxic waste waters into the same system. The plant could not be prosecuted, since it had been arguing with the water authorities for years and had been able to delay the final order of the water authority-a prerequisite to prosecution.
When violations of the old Narcotic Drugs Act became a serious problem in Germany, violators were prosecuted, almost without exception, a a means of deterrence. Today prosecution tactics have changed. The Narcotic Drugs Act of 1972 allows the judge to refrain from imposing punishment if the defendant possessed only a small amount of narcotics for his personal use. 10 4 The Code of Criminal Procedure authorizes the prosecutor, with the court's consent, not to prosecute for the same reasons. 1 5 These provisions are often utilized. In addition, when small amounts of drugs are given to a third person, or when the offender is willing to -undergo treatment, prosecuting attorneys are 101 von Nottbeck 
inclined not to prosecute. 1 0 6 In response to the growing drug problem in Germany, a proposed reform of the Code of Criminal Procedure would grant further prosecutorial discretion in drug cases. The proposal would allow prosecutors not to prosecute a small dealer if he helped police to uncover a more dangerous large dealer.
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A prosecutor is occasionally tempted to consider the disastrous consequences a conviction will have on the life of the accused. The defendant might hold a business position he will lose, he may be a public official who will be exposed to disciplinary measures more serious than criminal punishment, or he may be required to forfeit a trade license or concession. Considerations of this nature should not affect the actions of the prosecuting attorney. 10 8 The extent to which prosecutors do take the possible consequences of conviction into account cannot be determined, but these considerations probably affect some cases. 0 9 The concepts of minor guilt and non-existent public interest are sufficiently flexible to cover most of these considerations, 0 11 but the principles of compulsory prosecution and restrained discretion are the prevalent ones. Experienced defense attorneys maintain that prosecutors sometimes are more reluctant to close a case if a prominent citizen is involved or if they are afraid that the decision will be publicly criticized.
To drop a case the prosecutor must get the consent of the judge who would try it if a charge were brought."' This requirement is intended to subject the prosecutor to judicial control and thus to guarantee that the rule of compulsory prosecution will not be undermined by a single attorney. The judge, however, routinely consents.1 2 Refusal to permit the case to be dropped occurs only in the rare cases in which the judge is aware of facts unknown to the prosecutor. Although prosecution offices are located only in cities, the courts are distributed all over the country. For crimes committed in rural areas, the judge in the local court might therefore be better informed about the case. In other cases, the judge might be able to inform the prosecutor that the case is part of a bigger criminal enterprise deserving punishment for deterrent 106 Juveniles are often involved in these cases. Prosecutorial discretion in cases involving juveniles is discussed at notes 164- 112 If consent is withheld the prosecutor may raise a formal complaint-an action that is never taken.
[41:468 reasons. In general, however, the requirement of judicial consent is only an indirect restraint on the prosecutor's discretionary powers. As noted above, 113 the major restraint on the individual prosecuting attorney's discretion exists within the local prosecution office. A prosecutor's decision not to prosecute because of minor guilt and non-existent public interest must be approved by a superior in the same way as a decision to close a case for lack of sufficient evidence. In addition, the victim, if he reported the offense, is notified.
1 1 4 The victim can then object to the prosecutor's decision through a departmental complaint; the same procedure is available to the accused when the prosecutor insists on prosecuting.
G. Conditional Termination of Proceeding for Misdemeanors and Petty Misdemeanors
Attorneys and prosecutors have pointed out that a defendant who can afford the assistance of counsel has a somewhat better chance of having his case dosed. In a few cases involving misdemeanors or petty misdemeanors the defense lawyer stated to me. that he had contacted the prosecutor and tried to dissuade him from bringing charges. Lawyers argue, for example, that the crime was not likely to be repeated, the accused was injured by the offense, or he has made full restitution to the victim. They may also indicate that the accused is willing to repent by paying a sum of money to a charitable institution. If the defense counsel is known by the prosecutor, his arguments will usually be considered. Occasionally a defense counsel might even attempt to exert some pressure on the prosecutor by stating that, if charges are brought, he will request that several additional witnesses be summoned for the trial.
116 Such tactical maneuvers are, however, rarely used. Defense counsel must be careful not to damage the good relations he enjoys with the prosecutor.
Under the Uniform Rules of Criminal Procedure the prosecutor may consider the offender's conduct subsequent to the offense and ask whether the offender's guilt can in retrospect be deemed insignificant.
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While the defendant may not be exposed to any pressure, 11 the prosecutor is authorized to inform the accused that acts such as payment of damages to the victim might affect the assessment of his guilt. On the other hand, the Uniform Rules explicitly forbid conditioning the 
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closing of a case on the accused paying the expenses of prosecution, or contributing to the public treasury or a charitable trust. 1 9 During the Nazi period, prosecuting attorneys could close cases on these conditions, but after World War II they lost the right to do S0. 120 Nevertheless, prosecutions for misdemeanors and petty misdemeanors are occasionally discontinued after the accused has made a stipulated payment to a charitable institution.
1 ' 1 Prosecutors do not expressly impose conditions and generally do not take the initiative. Defense attorneys, however, are aware of the possibility of working out a settlement; they usually take the first step by suggesting that their client would be willing to make a charitable donation if he could expect his case to be closed. In some instances, prosecutors felt free to suggest a higher sum if the offered contribution was too small. In a few cases, careful bargaining dragged on for weeks.
It is difficult to get reliable information about this practice, because settlement proceedings are informal and neither the prosecutor nor the accused wants any publicity. Settlements seem to be more frequent in larger cities than in other parts of the country. There are some prosecuting attorneys, however, who never engage in such bargaining. In a South German city, for example, settlements were almost entirely done away with when one of the top officials in the local prosecution office decided to reject them.
Defendants' donations to charitable institutions are usually a few hundred marks. To avoid prosecution, an automobile driver who was accused of speeding at 80 miles-per-hour in a 50 miles-per-hour zone paid one hundred marks to a church. 122 When a public officer was prosecuted for seriously insulting a private individual, he offered to give five hundred marks to an institution that cares for crippled children.
123 A cab driver accused of an illegal citizen's arrest donated [41:468
The Scope of Prosecutorial Discretion five hundred marks to the Red Cross. 2 4 A wholesale food dealer who had violated provisions of the food law paid three hundred marks to get his case closed. A real estate agent prosecuted for irregular business activities paid one hundred marks. One defense attorney even signed a contract of suretyship regarding his client's proposed payment.
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Prosecutors ordinarily agree to a settlement only in trivial cases in which there is no doubt that the offender's guilt is minor. There have been a few misdemeanor cases, however, in which investigations were dropped after a voluntary donation by the accused even though serious offenses, mostly white collar crimes, were involved. In one case, a bankrupt accused of large scale frauds and violations of corporation laws had his prosecution averted after paying a considerable sum to the German section of the Red Cross. 26 In another, a wholesale meat dealer was charged with evading taxes and customs duties totalling 1.4 million marks; a Hamburg prosecutor ended the proceedings after the accused donated four hundred thousand marks to various charitable institutions. 27 This incident became a public scandal after it was revealed that one hundred thousand marks were paid to an association of which the prosecutor was president. The prosecutor, and the judge who had given the required consent even though he had no jurisdiction, were collecting sizable honorariums from the association for public speeches. Both were suspended from office, and the prosecutor later committed suicide. A commission of inquiry set up by the Hamburg parliament discovered that closing serious cases in return for large charitable contributions had been practiced in the city of Hamburg for some time .' 2 The practice was, of course, condemned. A case that received even more public attention was the termination of proceedings against the manufacturer of Thalidomide, a sleeping pill that caused thousands of embryonic deformations and hundreds of nervous disorders . 29 The proceedings were discontinued by the court, 124 This example, and the two that follow, are cited by Bartsch, supra note 120, at 128-29. 125 Decision of the District Court of Cologne, 1962 NEuE JuRLSmscHE WocHsFascmurr 1024. In this case proceedings were discontinued not by the prosecutor, but by the judge with the prosecutor's consent. 126 rather than the prosecutor, after a trial of over two-and-a-half years. 3 ' The court held that the guilt of the defendants, managers and chemical engineers for the firm, was minor after being exposed to a long, highly publicized trial and after the firm had offered to pay one hundred and fourteen million marks into public trusts for the victims.' 3 ' The public interest in a judicial resolution of the case was considered subordinate to the victims' interests in a financial settlement. 132 This case, for a number of reasons, must be called exceptional. But it indicates that the standards of minor guilt and public interest are susceptible to flexible interpretation. The practice of restrained discretion is obviously not derived from the language of the Code of Criminal Procedure, but rather from a consensus of the prosecutors who act according to the rule of compulsory prosecution.
A considerable number of commentators maintain that settling cases as a result of a voluntary donation by the defendant is illegal. 33 They argue that a payment cannot be deemed voluntary when the defendant's alternative is prosecution.
13 4 The practice has also been criticized for allowing wealthy offenders, in particular white collar criminals, to buy their way out of criminal proceedings. 35 It is further argued that pecuniary obligations should be imposed only by the trial judge, who assesses the defendant's guilt in a public trial after hearing the evidence. 136 Nevertheless, settlement proceedings are neither expressly forbidden nor expressly allowed by the Code of Criminal Procedure and the Uniform Rules, and they are sanctioned by some courts and a number of legal writers.
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Recent efforts to increase the speed of the criminal process and to cope with the rapidly growing caseload of the prosecutors have resulted in a proposed reform of the Code of Criminal Procedure that would expand the scope of prosecutorial discretion. 38 The proposal authorizes the prosecutor in misdemeanor cases to decide not to prosecute on the condition that the accused makes restitution, contributes a sum of money to the public treasury or a charitable trust, guarantees support for a dependant of the victim, or performs some other act in the public interest. 139 If the accused complies with the condition within a period set by the prosecutor, the case is finally closed; otherwise, the prosecution is reopened.
This proposal has been severely criticized by commentators who argue that it would introduce uncertainty into the German criminal process. 140 It is further argued that the sanctioned bargaining procedure would result in class injustice, favoring the white collar criminal who has sufficient means to pay. 141 Finally, the procedure may be inconsistent with the presumption of innocence, since the accused would be pressured to cooperate. 142 Despite these criticisms, the reform is likely to be approved by the legislature.
H. Prosecutorial Discretion and the Judge's Power to Refrain from Imposing Punishment
Under the Code of Criminal Procedure, the prosecutor may decide not to prosecute if he believes that the trial judge would be authorized to refrain from imposing a penalty even though the defendant is guilty. 43 Several provisions of the Penal Code and other statutes give the judge this power. 144 By far the most important of these applies to cases in which the consequences of the offense to the offender were of such a serious nature that a penalty is clearly pointless. 145 This provision is limited to cases that would not result in imprisonment of more than one year; prison sentences in Germany are, however, considerably less severe than in the United States, and even cases involving felonies may be covered. 46 The provision was added to the Penal Code in 1969. 147 Judges are still somewhat reluctant to use it and they have not yet reached a consensus on the cases to which it should apply. The same is true with respect to the exercise of the prosecutor's discretionary power not to prosecute such cases. As far as could be ascertained, prosecutions for felonies have never been terminated by prosecutors under this provision. For other offenses, the standard of self-inflicted harm has been liberally construed by courts and prosecutors. It includes bodily injuries and financial loss; damaging consequences to a relative of the offender or a person close to him can also be considered. 48 The reason for not imposing punishment in these cases is not the triviality of the offense, but the notion that cases of this kind do not deserve punishment.
This motivation is clear from the following misdemeanor cases in which prosecutors declined to bring charges. A mother dropped her baby boy, but did not take him to a doctor. When the baby died a few days later, it was discovered that he had a fractured skull; the injury would probably not have been fatal if it had been treated in a hospital. The mother was not prosecuted. Motorists who negligently caused accidents that resulted in serious injuries to themselves and others were 144 One provision, dealing with possession of a small amount of drugs for the offender's personal use, was discussed at note 104 supra. In addition, the judge may refrain from imposing a penalty for false unsworn testimony by a person less than sixteen years old. His discretionary power also applies if the offender committed perjury to avoid subjecting himself or a member of his family to punishment. Penal Code § 157; Code of Criminal Procedure § 60. See also Penal Code § 129.
145 Penal Code § 16. 146 Although imprisonment of one year is the mandatory minimum for felonies, shorter sentences can be imposed if mitigating circumstances are found. For example, a provision on mitigating circumstances is included in the provisions for perjury, infanticide, robbery, and extortionary robbery.
147 Before the provision was enacted, judges tried to accomplish the same end in some cases by imposing nominal sentences. Prosecutors sometimes dosed a case arguing that the accused had suffered by his own offense and thus his guilt was minor and punishment was not required by the public interest. [41:468 sometimes not prosecuted. The same principle applied to a driver who did not harm himself, but caused injuries to a close friend and was deeply shocked by what he had done. The prosecutor's decision may be different, however, if the offender has acted recklessly or has previously caused other accidents.
Even reckless conduct resulting in serious harm does not always force the prosecutor to prosecute. When a farmer's wife carelessly left a box of matches on the kitchen table and her children got it and set the farm on fire, everyone in the prosecutor's office agreed that she had been sufficiently punished. 149 The same result was reached when the owner of a store lost his shop and all of his inventory in a fire caused by his failure to turn off an electric heater.
Some prosecuting attorneys are willing to attach importance also to psychic and emotional consequences the offender suffered from his crime. The majority, however, feel bound by the rule of compulsory prosecution and the idea of restrained discretion, and are willing to consider only serious physical consequences to the offender.
I. Prosecutorial Discretion and Multiple Offenses
If several crimes have been committed by the same person, the prosecutor is not always required to prosecute each offense. In this regard it must be noted that in Germany, the entire criminal transaction is presented to the court, rather than merely those elements selected by the prosecutor. For example, if employees of a bank were taken as hostages and a police officer killed in the course of a bank robbery, the prosecutor presents all of the facts to the court and files a charge for all possible offenses; he cannot choose to prosecute only one of the offenses and thereby bring a reduced charge. 1 5 0 A final judgment of conviction or acquittal is res judicata as to the entire transaction described in the charge.
The concept of the criminal transaction is not limited to acts committed in one place at one time. A transaction may include several 149 Negligently causing a fire is a misdemeanor in German criminal law. 150 Hence it would be useless for a defense attorney to try to bargain for such a reduction of the charge. The prosecutor in a case of this nature has no legal power to comply with the request to reduce a charge. Contrary to a statement by Professor Davis, K. DAvis, supra note 1, at 195, this question is not one of prosecutorial discretion, because the prosecutor is legally prohibited from so doing. If a prosecutor illegally brought a reduced charge, it would not help the defendant; at trial, the evidence is presented by the judge, not by the prosecutor and defense counsel. separable acts that can be considered one episode. A series of frauds committed in several cities by a travelling salesman, the writing of numerous bad checks, or the filing of several false tax returns have all been treated as one transaction. The causing of thousands of embryonic deformations and hundreds of nervous disorders by the manufacturer of Thalidomide was also held to be one criminal transaction consisting of numerous separate acts. 51 In cases of this kind, a strict rule requiring careful investigation of each act would be an unreasonable burden on the prosecutor. He is therefore given discretion to prosecute only the most serious of the offenses, or to select typical samples out of a series of acts if the selected instances provide a sufficient basis for imposing adequate punishment.
2
The Uniform Rules of Criminal Procedure encourage the prosecutor to exercise this discretionary power, particularly in voluminous or complex cases, to simplify and speed criminal proceedings.' 5 3 Prosecuting attorneys usually follow this advice without hesitation. The idea of restrained discretion is not taken as seriously here as in other cases. A leading commentator has suggested that charges may be dropped even if their prosecution would be likely to increase the punishment by onefourth.
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This discretion is often exercised, for example, in cases involving white collar crimes. Investigation of these crimes is usually extraordinarily difficult because many carefully concealed transactions must be uncovered, numerous victims and witnesses must be gathered, and voluminous files and papers must be searched. In big cases the defense attorney might contact the prosecutor to dissuade him from prosecuting some of the offenses. Careful bargaining between the defense counsel and prosecutor might follow.
Defense lawyers have told me that, in a few cases involving resisting arrest in addition to other offenses, prosecuting attorneys appeared to be quite willing not to prosecute that offense. The defendant claimed that the arresting officer used more force than necessary to make the arrest. The prosecutor was uncertain whether it would be harmful to the police officer to have the details of the arrest discussed in open court. He excluded the offense from the charge because he felt obligated to protect the police officer from adverse publicity.
J. Prosecutorial Discretion Regarding Political Crimes and Crimes Committed Outside Germany
Under continental European legal doctrine, German courts have jurisdiction over offenses committed by German citizens outside its territory."" Offenses committed by foreigners are also within German jurisdiction if directed against the German state or one of its citizens, or if they involve, for example, illegal distribution of narcotics, trafficking in women and children, or counterfeiting. 15 For various reasons, prosecution of these crimes might not be required by the public interest, even where a serious felony is involved. The offense may already have been punished in a foreign country, prosecution in Germany might cause undue hardship to the offender, or prosecution of a political crime might seriously jeopardize foreign relations.
The prosecutor has broad discretionary power over offenses committed outside Germany and political crimes. 15 7 His actions are generally governed by considerations of expediency rather than the rule of compulsory prosecution. To decline to prosecute an offense committed outside Germany, the prosecutor must report the case to the attorney general of the state and leave the decision to him. 158 The attorney general is in close contact with the ministry of justice and sees that foreign relations issues and difficult political problems are taken into consideration. Because the questions involved are primarily political, the judge's consent is not required to terminate such a case. In practice, the prosecutor's discretion in these cases is of minor importance because few cases of this type come to his attention. Prosecution of the most serious political offenses is the responsibility of the Federal Attorney General. In 1968 the Code of Criminal Procedure was amended to authorize him not to prosecute even the most serious political crimes, such as high treason or espionage, if he believes that prosecution would be politically disadvantageous to Germany or that important public interests would present an obstacle to prosecution.' 5 9 In cases of espionage, for example, a prosecution could require disclosure of state secrets, thereby seriously endangering national security; or an agent for a foreign intelligence system might be willing to work for a German service in exchange for not being brought to trial. Prior to 1968, prosecutors were required to bring charges for all serious political offenses. In fact, however, the rule of compulsory prosecution was never strictly followed in such cases. During the 1950s and 1960s East European countries, particularly East Germany, engaged in numerous surreptitious political activities directed against West Germany. West German authorities defended with the usual means of intelligence and counterintelligence, and a great number of political offenses were uncovered; many violations were not prosecuted. 6 0 The Federal Attorney General at that time stated that it would be extraordinarily difficult to follow the rule of compulsory prosecution in political matters.' 6 ' There was no public dissent from this view.
Under the Code of Criminal Procedure, the Federal Attorney General is further authorized to decline to prosecute serious political crimes if the offender has helped to avert an imminent danger to Germany by dissuading other offenders or by disclosing the offense to German authorities. 162 The offender's action in these cases is regarded as an act of repentance and considered a sufficient reason for exemption from punishment. 
K. Prosecutorial Discretion in Proceedings Against
Juveniles and Adolescents
The prosecutor exercises broad discretionary power in proceedings against juveniles, that is persons between 14 and 18 years of age. 6 4 The Juvenile Court Act suggests that the prosecutors and judges who handle cases involving juveniles should be qualified and experienced as educators. 16 5 Under the Juvenile Court Act, the prosecutor has complete discretion not to prosecute. 166 Even felony cases may be terminated without a public charge. The juvenile's education is the predominant consideration in juvenile cases, so individualized justice is preferred to compulsory prosecution. Punishment is inflicted only if educational measures are insufficient.
Juvenile cases may be dropped in the same instances as prosecutions involving adults and also in the following additional circumstances. When the prosecutor believes that a trial is not required, he may, instead of bringing a charge, ask the judge to issue directives to the accused.1 67 The directives suggested by the prosecutor often include an order to work for a charitable organization. In a south German city, for example, young boys and girls guilty of shoplifting were usually required to work in an orphanage for fifteen to thirty hours in the evenings or during weekends. Juveniles may also be directed to make restitution for damage caused by their offense, to apologize to the victim, or to donate money to a charitable fund, preferably a fund that deals with juvenile problems. The use of donations is limited to exceptional cases to avoid creating an impression for young people that anything can be done with money. Restitution of damages, however, is often directed, because it confronts the juvenile with the effect of his offense. Thus, when young boys had broken public park benches, they were directed to build replacements; the judge further ordered that they do the building in the neighborhood youth center, where they would be in an environment beneficial to their rehabilitation. If juveniles violate traffic rules, they are generally sent to a traffic school conducted by police officers. The judge might also call the juvenile into his chambers and give him a stiff admonishment, but this action is generally regarded as ineffective. The directive procedure seems to work efficiently; it is frequently used and juveniles usually follow the judge's orders. Prosecutors suggest that directives be issued only if the accused has admitted his guilt. Otherwise they bring the case to trial.
The prosecutor does not always need the cooperation of a judge to close a case involving a juvenile. Educational steps may have already been taken by the defendant's parents or guardian, or by a school or other institution. 10 8 The prosecutor may even suggest an appropriate educational measure. In some cases there are informal negotiations among the prosecutor and the concerned parties. When the prosecutor is satisfied that the accused's parents or the other persons have assumed responsibility so that there is no benefit from having a judge impose additional measures, proceedings may be terminated.
In addition, if the juvenile's guilt is minor, and prosecution is not required by the public interest, the prosecutor may drop a case without the consent of the judge and without any directives to the accused. 1 6 9 Except in big cities, where prosecution offices are overburdened, prosecutors invoke this power only in rare instances. For policy reasons, they prefer to have a directive issued by a judge or another educational measure before closing a case.
Cases involving adolescents, persons between 18 and 21 years of age, are generally handled by prosecutors and judges qualified for juvenile matters. Such cases, however, may be closed only when a similar case against an adult could be closed. Thus prosecutors are not authorized to have directives issued or to impose conditions as in cases involving juveniles. In practice, however, prosecutors sometimes impose conditions or ask for directives. For offenses that are categorized as petty misdemeanors and offenses that are among the less serious misdemeanors, the prosecutor may suggest, for example,. that an adolescent work for a charitable institution or make restitution for the damage. In effect the prosecutor will be willing to find the adolescent's guilt minor and prosecution not required by the public interest only if his request is obeyed. The legality of this tactic is highly disputed. 70 Nevertheless, prosecutors resort to this practice, primarily because they tend to regard adolescents in a class with juveniles and thus try to exert an educational influence on them. Pedagogic motivations override the idea of restrained discretion. Judges do not hesitate to give the consent required in these cases.
L. Further Instances of Prosecutorial Discretion
The Code of Criminal Procedure also grants the prosecutor discretion not to prosecute in some other cases. First, the prosecutor may drop a case against an accused who is extradited to a foreign jurisdiction or expelled from Germany. 17 There is usually no reason to bring charges against a person who leaves the country under such circumstances.
Second, if extortion is committed by threatening to reveal a previous offense by the victim and the victim reports the threats to the authorities, the prosecutor may decline to prosecute the victim for the prior offense unless the seriousness of the offense makes punishment necessary. 1 72 This provision was primarily intended to prevent extortion among homosexuals. It never played an important role, however, partly because the public is unaware of it and partly because prosecutors strictly follow the rule of compulsory prosecution. 1 73 The concept of restrained discretion is given effect in this area by the Uniform Rules [41:468 of Criminal Procedure, which provide that nonprosecution of the victim is appropriate only if his offense appears less serious than the extortion in the case.7 4 The language of the Code of Criminal Procedure provides no basis for such a severe limitation on this form of prosecutorial discretion.
The Code of Criminal Procedure also protects the prosecutor from being forced to decide questions of private or public law that should be left to a court or an administrative agency. 175 For example, if the mother of an illegitimate child charges the alleged father with a breach of the duty to support, 176 the prosecutor may require her to apply for a judicial declaration that the man is actually the father. The same principle applies when two fishermen have a dispute about fishing rights and one reports the other for poaching; the prosecutor may order that the fishing rights be determined by the competent administrative agency. If the question is not decided within a period fixed by the prosecutor, he may drop the case. Proceedings may be terminated in this manner only if the offense involved is not a felony; prosecution of felonies is considered too important to depend on the initiative of a private person to have a collateral question decided. The provision allowing the prosecutor to require a prior adjudication of collateral rights was added to the Code in the 1930s to relieve the prosecutor's caseload, but it is almost never used.
A further instance of prosecutorial discretion, more important than the cases discussed thus far, is not dealt within the Code of Criminal Procedure. If the accused is too ill to stand trial,1 77 or if relevant legislation or a pertinent appellate court decision is expected in the near future, the prosecuting attorney may provisionally close the case after the evidence necessary for trial has been collected. For instance, when the laws against adultery and homosexuality among consenting adults were repealed in 1969, no prosecutions for the offenses were brought in the last months prior to the change in the law. There is a substantial controversy about whether the prosecutor in these cases should simply fail to prosecute or should make a formal decision to close a case.
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The formal procedure for closing a case suggested by the Uniform Rules of Criminal Procedure 70 provides unambiguous proof of the prosecutor's decisions. 180 The person who reported the offense should be informed of the prosecutor's action. On the other hand, an officially announced decision would not be necessary when the postponement is expected to be short.
Finally, the prosecutor exercises some discretion in summary proceedings. In cases involving misdemeanors and petty misdemeanors the prosecutor may, instead of taking a case to trial, apply to the judge for a penal order 81 The application must give the details of the case and request a specific punishment. 8 2 The judge then decides whether to issue a penal order solely on the basis of the prosecutor's application and the file of the case. The defendant has the right to refuse the penal order and demand a trial. In this procedure the judge may not impose any punishment other than a fine or imprisonment not exceeding three months or revocation of a driver's license for not more than a year. 183 Further, he is not authorized to impose any penalty other than that requested by the prosecutor. If the judge is unwilling to act favorably on the prosecutor's application, he must set the case for trial.
The penal order is a fast and inexpensive procedure, so it is used in many cases, usually those that are easy to decide and, according to the prosecutor and the judge, do not require a public trial. 8 4 The penal order is, to some extent, comparable to the guilty plea or a plea of nolo contendere in American procedure; it can be regarded as an offer by the judge to the defendant to accept the prosecutor's charge and admit his guilt 8 5 If the accused accepts the offer, the penal order is binding, like a final judgment; 18 if he objects, the summary proceedings are abandoned, and the case is tried according to ordinary procedures. '8 7 By applying for a penal order the prosecutor obviously expresses in-tion. 90 In the more difficult cases he communicates the reasons for the decision orally to his superiors. These reasons, whether oral or written, provide an effective means for supervisors to standardize and structure the exercise of discretion. At the same time, the requirement of providing reasons restricts the prosecutor's decision to close a case. If, for example, a case involves a theft from a department store, prosecution is required for deterrence and equal enforcement of the law; a proper reason for closing the case will be difficult to find. In less common cases, however, it may be easier to find an acceptable reason not to prosecute.
To complete the picture of the German prosecutor's activities, one more factor should be mentioned. The prosecutor in a sense is isolated from the facts. He must investigate all offenses brought to his attention, but the initial investigation is typically performed by the police authorities. The police are legally obligated to investigate all cases other than petty misdemeanors and petty infractions, but in fact this duty is not discharged. Police officers exercise broad and unknown discretionary powers. As long as no file is opened and no superior is present, the police officer's discretion cannot be controlled. A study of police activities found that the police often did not investigate cases in which a misdemeanor or even a felony was committed. 91 Police officers freely exercise their power to label acts as criminal or not criminal, and they often downgrade traffic violations. Thus, most cases are screened and sifted before they reach the prosecutor. Despite the rule of compulsory prosecution for prosecutors and a complementary requirement for police officers, some offenses are almost never prosecuted in Germany. Wildcat strikes, for example, are classified as misdemeanors under the Penal Code, yet no prosecution has followed various highly publicized wildcat strikes. There is illicit work in Germany on a large scale, but the statute against illicit work is never enforced. Running a brothel is a misdemeanor under German criminal law, but brothels thrive in numerous cities. Police officers and prosecutors are certainly aware of their existence, but proceedings are initiated only in extraordinary cases.' 9 2
The German system of criminal procedure, unlike the American system, tries to control prosecutorial activities with the rule of compul-190 K. DAviS, supra note 1, at 194, emphasizes that a written statement of reasons must always be given. Ordinarily prosecutors simply state that cases are dosed because of insufficient evidence, minor guilt, or for some other equally uninformative reason. Blankenburg, supra note 39, at 189. sory prosecution and the concept of restrained discretion. There are, however, some examples of discretionary power that are not expressly authorized by the Code of Criminal Procedure. It can be argued that the development of these exceptions indicates that the German system works effectively only because of this unofficial police and prosecutorial discretion.
